


The BOCC’s Failure to Comply With The Open Meetings Law

The evidence reviewed by Ethics Watch, including CORA documents and public
statements made by the commissioners, strongly suggests that the February 13 special
meeting was merely a staged media event to “rubber stamp” a decision the
commissioners had already made in private.

Commissioner Mike Hickman admitted in his March 6 letter to the editor of the
Leadville Herald Democrat that the BOCC’s fact-finding mission began on October 19,
2007, and that only “[a]fter personal interviews with water experts, engineers, BOR
employees and other mining experts” did the BOCC call a public meeting “to allow those
experts to publicly brief the BOCC.*

Documents obtained by Ethics Watch show that as early as February 2, 2008 the
commissioners were reviewing a draft of a speech to be delivered in conjunction with an
announcement of the BOCC’s decision to raise a “red flag” about the LMDT.

On February 9, the commissioners met to shoot video footage for use on a
personal website being launched by Senator Wiens regarding the LMDT situation.® On
the morning of the February 13 special meeting, Commissioner Ken Olsen received
transcripts of the commissioners’ statements during the video shoot and then forwarded
the transcripts to the other two commissioners.” The producers of the video delivered the
transcripts so that the commissioners could suggest edits of the video before its release.®
The same company that shot the video for the website also shot video at the February 13
special meeting and uploaded that video to the internet on February 14.°

Also early in the morning of February 13, Brad Littlepage, a Leadville resident
and U.S. Bureau of Reclamation employee, sent the commissioners a document including
proposed wording for “today’s declaration of emergency.”' It is evident that one or
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more members of the BOCC advised Mr. Littlepage that an emergency declaration was to
be made at the special meeting.

The most compelling evidence that the special meeting was held merely to
“rubber stamp” a decision previously made in secret is the minutes of the meeting itself.
Those minutes state that “Commissioner Hickman read aloud a statement by the board
explaining the need to declare a disaster.”'! If the board had a statement prepared before
the meeting, “explaining the need to declare a disaster,” then obviously the decision to
declare a disaster was made before the meeting.

Recommended Remedy for the Open Meetings Law Violation

As you know, the BOCC has faced criticism from members of the community
regarding the process leading to the disaster declaration and the need for the declaration.
Ethics Watch takes no position as to the merits of the underlying issue regarding
conditions at the LMDT; however, policy decisions made in secret lack the legitimacy
enjoyed by decisions made after full public input.

By law, “any citizen” may bring an action against a governmental entity that has
violated the Open Meetings Law.'? The court in such an action can declare invalid an
action that was taken in violation of the Open Meetings Law and award attorneys’ fees to
the petitioner.”> We hope you will agree that it is not in the best interest of Lake County
for its BOCC to become embroiled in Open Meetings Law litigation.

As a way to prevent any potential Open Meetings Law claim and restore public
confidence in the process, Ethics Watch respectfully calls upon the BOCC to hold a new
hearing, with full notice to the public, at which time all views can be heard and
considered by the BOCC. After that public hearing, the BOCC could consider anew
whether to declare a disaster emergency regarding the LMDT.

Very truly yours,

Senior Counsel

' Proceedings of the Board of Lake County Commissioners, February 13, 2008, p.3 (Exhibit 7).
2 CR.S. § 24-6-102(9).
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