









































27. Ms. Pedersen’s assertion that, ‘there have been no indications or
evidence of any inconsistent or disparate treatment, or adverse or discriminatory actions
or behaviors” is incorrect given the information now in the record. Further, Complainant
believes that Ms. Pedersen had contemporaneous knowledge of Ms. Young's vacation
schedule during the Christmas season, and vyet, she did not reveal that information to
Complainant. In this regard, Complainant is alleging complicity on the part of Ms.

Pedersen and Mr. Kaye in what she believes was an unlawful appointment of Ms.
Simmons.

28. Complainant further asserts that Ms. Simmons, the selectee, benefitted
from being friends with a relative of those in the supervisory chain, in addition to political
influences. Specifically, the selectee's references as documented in her employment
application, were listed as Earl Young, a relative of the selecting official; Joyce Young;
and Deborah Parsons, Congressional aide for Diana DeGette. Ms. Simmons also listed
her "friend” Donn J. Norman, as a reference on her employment application, a "Program
Assistant [II" and an employee of Respondent.

Selectee lacked the necessary gqualifications for the position

29. Ms. Pedersen articulated that "Ms. Simmons' skills were a better fit for the
position." Apart from the benefit of having "friends" in high places, the evidence
established that Ms. Simmons was not an impressive candidate for the position. Nor do
her employment records establish that Ms. Simmons held a four-year Bachelor of
Science degree similar to that of Complainant and the other candidate, Ms. Moran, both
of whom hold a Bachelor's degree.

30. Ms. Simmons' employment records, i.e., resume/application, reflect that
she held an Administrative Assistant position for a mere four (4) months at Adecco
Staffing Services, immediately preceding her unlawful selection at DORA, Electrical
Board. Ms. Simmons' employment application also confirmed. that she was occupying
the position as a temp at the time of her illegal and capricious appointment. Regardiess
of her temporary status, personnel rules mandate that Ms. Simmons compete for the
job, rather than offering her permanent employment without interviewing and
considering other eligible candidates. Additionally, Ms. Simmons' application revealed
that Respondent accepted an outdated official State of Colorado Application for
Announced Vacancy, as evidenced by the fact that Simmons' sighature date is listed as
"November 15, 2003," four (4) years prior to the job opening of the contested position.
The application deadline was actually November 16, 2007. Selectee's employment
application also revealed delinquent student loans.

31. Ms. Simmons indicated on her resume that she "practiced effective
communications, oral and written." Yet, she copied the wording verbatim from the job
vacancy announcement to describe her skills for the Administrative Assistant position at
Adecco Staffing Services which she held for a mere 4 months prior to her selection.
Prior to that, she was a "Homemaker/Student Volunteer” from April 2006 to August



2007, and again in January 1992 to March 1996, at which time her skills were limited to
"practicing effective communications, oral and written, continued education and
development of professional and interpersonal skills." From July 1997 to November
1997, her job duties were limited to assisting customers "arm/disarm" security systems.

32.  Additionally, the job vacancy announcement states "preferred candidates
will possess knowledge of and/or proficiency in the use of PC software applications
including MS Word, Excel, Outlook, etc.” However, selectee’s employment records do
not reflect that she is proficient in the use of computer software applications.

33.  The longest job held by the selectee was during the period January 1999
to April 2006, in the capacity as "Market Researcher.” Her duties in this position were
fimited to "coliecting and inputting data from public schoot districts and schools, catholic
and private schools, public libraries and conducting education research surveys." In
short, her only duties for the entire 7 years were database management and conducting
surveys, and her resume was scanty at best. There is no evidence that Ms. Simmons
possessed relevant work experience during these 7 years, when compared to the job
vacancy announcement, ie., scheduling conference rooms, processing paperwork to
determine eligibility, distributing mail, generating reports, inventory items, responding to
inquiries, receiving and generating documents, producing and mailing out documents.

34. From March 1996 to June 1996, (3 months), selectee was a "case
management assistant” where she "responded to care-related calls for the intake
department.” In short, the experience presented by selectee is limited in scope and
complexity, and her clerical duties were also extremely limited in the areas relative to
the job functions of the contested position. There is no evidence that Ms. Simmons
performed progressively responsible work related to the job duties of the contested
position. Thus, Ms. Pedersen's assertion that “Ms. Simmons' skilis were a better fit for
the position," facks merit.

35. The selectee applied for this position by sending her application packet, as
evident by the letter, directly to Charles Adams, Program Director for the Electrical
Board, the same office where she worked as a temp prior to her arbitrary selection.
This apparently gave selectee an unfair advantage. The other two applicants, i.e., Ms.
Moran and Complainant, submitted their cover letters expressing interest in the job,
directly to the Human Resources office, as noted under the “How to Apply” section in
the job vacancy announcement.

Respondent knew of Complainant’s race

36. As to Respondent's assertion that "age, ethnicity/race and gender
information” is removed from the application, Complainant does not believe that this is
true because she has seen no other information supporting that in the record.



Remedy sought

37.  Ms. Young, who was charged with the hiring authority, was free to
exercise her unrestricted discretion by subjectively offering employment to a preferred
candidate without the benefit of interviewing the other two candidates. In this regard,
Mr. Kaye, Ms. Young and Ms. Pedersen all acted improperly and unethically. This
unauthorized employment preference is in violation of Colorado Revised Statutes § 24-
90-112.5 and the "Rule of Three.” Additionally, this egregious act was based on
preferential treatment, political influences, friendship and the fact that selectee was
acting as a temp at the time the position was posted. As a result, Respondent's hiring
process was illegal, improper, arbitrary and capricious. A formal criminal investigation
should be opened as well. Respondent's egregious conduct should not be rewarded
and they should all be held accountable.

38. As relief, Complainant respectfully requests that Ms. Simmons be
removed from the Administrative Assistant [l position and that Complainant receive
compensatory damages as deemed proper and a job offer.

RESPONDENT’S CONTENTIONS

As relief, Respondent requests that Complainant’s petition for hearing be denied
and dismissed. Respondent offers to prove the following factual allegations at hearing:

1. Complainant went through the application process and was referred to Ms.
Young on the list of three to be interviewed. Complainant and the other two applicants
who made the list of three were notified by letter dated December 19, 2007, to contact
Ms. Young and arranged for an interview by December 26, 2007. Complainant failed to
respond to the referral notice letter by the stated deadline of December 26, 2007. The
other two applicants did respond and were interviewed by close of business on
December 26, 2007. One of the two applicants who complied with the application
process was selected for the position. That applicant is also African-American and over
the age of 40.

Complainant’'s Appeal Under C.R.S. § 24-50-112.5 was Untimely

2. Section 24-50-112 provides that an applicant affected by the selection and
examination process can appeal the selection action but must file the appeal within ten
days of the exam, or in this case the interview. See C.R.S. § 24-50-112.5(4)(a). Under
this statutory authority, the Director has authority to review the matter under an
arbitrary, capricious or contrary to rule or law basis. See C.R.S5.§ 24-50-112.5(4)(b).
Per the December 19, 2007 referral letter, Complainant had until December 26, 2007, to
contact Ms. Young to schedule her interview. Complainant failed to do contact Ms.
Young by December 26. The interview deadiine was December 26, 2007. Complainant
filed her appeal on January 15, 2008, more than ten days after the interview scheduling
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dez.idline had ex.pired. Complainant's appeal under C.R.S.§ 24-50-112.5 is therefore
untimely. Selection appeals can also be heard under § 24-50-125.3, C.R.S. see supra.

3. Even if the appeal is deemed to timely, Complainant stiil failed to contact
Ms. Young by the deadline to schedule her interview. Ms. Young's action of excluding
Complainant from the interview process was not arbitrary, capricious or contrary to rule
or law. Complainant was notified by letter of the scheduling deadline, the same as the
other two applicants. The other two applicants followed the stated procedure and
responded prior to the December 26 deadline. Complainant failed to respond by the
deadiine; therefore, Ms. Young appropriately excluded Complainant from the interview
process due to her failure to respond. Ms. Young's action was reasonable and
appropriate. Ms. Young's action was not arbitrary, capricious or contrary to rule or law.

Discrimination Allegation Under § 24-50-125.3, C.R.S.

4, Complainant alleges in her petition for hearing that she was discriminated
against based on her race and age. Complainant is African-American and 42 years old.
However, the candidate selected for the position is also African-American and 50 years
old. Complainant must demonstrate a prima facie case of discrimination to be granted a
hearing. Complainant cannot do so in this case.

5. The Colorado Supreme Court has adopted the United States Supreme
Court’s analysis set out in McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973) for
analyzing claims of employment discrimination. See Colorado Civil Rights Commission
v. Big O Tires, 940 P.2d 397 (Col0.1997). There are three steps of analysis under the
McDonnell Douglas framework. In the first step Complainant must make out a prima
facie case of intentional discrimination. Complainant must make out a prima facie case
of discrimination to be granted a hearing.

6. The elements for a prima facie case of intentional discrimination are stated
as: (1) that Complainant belongs to a protected class; (2) that she was qualified for the
position; (3) that she suffered an adverse employment decision despite her
qualifications; and (4) that the circumstances gave rise to an inference of unlawful
discrimination. Bodaghi v. Dept. Natural Resources, 995 P.2d 288 (Colo. 2000), citing
Colorado Civil Rights Commission v. Big O Tires, 940 P.2d 397, 400 (1981) (citations
omitted).

7. Complainant may meet the first three prongs. Prong 1. Complainant
alleges that she was discriminated against because of race and age. Complainant is in
the protected classes of race (African-American) and age (over age 40). Prong 2:
Complainant was referred for the interview stage on the list of three. Prong 3:
Complainant was not selected for the position.

8. Complainant cannot meet the fourth prong. Prong 4: Complainant cannot

show that the circumstances gave rise to an inference of unlawful discrimination. The
applicant that was selected for the position is African-American, same race as
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Complainant. Th_e applicant selected for the position is also over forty years old, the
same as Complalnapt. The successful applicant is almost seven (7) years older than
Complainant. ~ Additionally, Complainant failed to respond by the December 26

deadline; whereas the other two referred applicants responded and were interviewed by
the December 26, 2007 deadline.

9, As witnesses, Respondent would call the following:

a) Joyce Young, Enforcement Unit Supervisor in the Division of
Registrations. Ms. Young will testify to the items included her affidavit as well as
to the fact that the other two applicants contacted during the interview period and
scheduled interviews prior to the close of business on December 26, 2007. Ms.
Young will testify that Complainant failed to respond during the scheduling period
for interviews and was therefore excluded from the selection process from that

point forward. Ms. Young will testify to any other relevant information she
possesses in this matter.

b) Michelle Z. Pedersen, DORA Director of Human Resources. Ms.
Pedersen will testify to regarding the information she provided in her signed
position statement included as exhibit 4. Ms. Pedersen will testify to the hiring
processes and practices followed by DORA. Ms. Pedersen will testify that a
prerequisite to being interviewed in the hiring process is to comply with each
timeline at each stage and Complainant’s failure to respond and schedule an
interview by December 26, 2007, excluded her from the rest of the selection
process. Ms. Pedersen will testify to any other relevant information she
possesses in this matter.

10.  As relief, DORA, through the undersigned Assistant Attorey General,
respectfully requests this Board to dismiss Complainant’s petition for hearing and deny
all relief requested by Complainant.

DISCUSSION

Under Board Rule 8-46, the Board may exercise its discretion to grant a hearing
in cases where an employee does not have a right to a hearing, appeal, or review by
law or rule. The standard for granting a discretionary hearing is whether valid issues
exist which merit a full hearing. Complainant has the burden to establish that valid
issues exist which merit a Board hearing. Board Rule 8-50(G), 4 CCR 801.

Selection Issues:

Complainant raises several issues related to whether personnel rules and state
law concerning the selection process were violated by Respondent.

Selection issues are normally handled by the State Personnel Director because
such issues are within the Director’s statutory jurisdiction to resolve. See C.R.S. § 24-

12



50-112.5 (requiring the Director to “establish procedures and directives necessary to
implement a merit-based statewide selection system to be used uniformly by all
principal departments” and providing that “any person directly affected by the selection
and examination process action may file a written appeal” with the Director). When the
Board receives a selection appeal, the Board typically refers the appeal to the State
Personnel Director for disposition. An exception to that general rule occurs when the
Board receives an appeal of a selection which includes a claim of unlawful
discrimination, as is the case with Complainant's appeal. The Board’s jurisdiction to
handle this selection case, therefore, depends upon whether Complainant has
demonstrated that valid issues of unlawful discrimination exist.

Unlawful Discrimination:

Complainant’s contention that DORA’s actions were discriminatory on the basis
of her age and race requires that Complainant be able to demonstrate that she has a
valid claim of unlawful discrimination. Discrimination may be proven either directly of
indirectly. George v. Ute Water Conservancy District, 950 P.2d 1195, 1197 (Colo. App.
1997). In a case which depends upon indirect proof of discrimination, such as the
matter at hand, a litigant must be able to provide reasonable grounds for a prima facie
showing of unlawful discrimination in order to meet the requirements of Board Rule 8-
50(G).

The Colorado Anti-Discrimination Act (*CADA™) provides that:

It shall be a discriminatory or unfair employment practice... [flor an
employer to refuse to hire...any person otherwise qualified because
of ... race... color...[or] age...

C.R.S. § 24-34-402(1)(a).

In order to establish a prima facie case of intentional discrimination under CADA,
a litigant ordinarily must establish: (1) that the complainant belongs to a protected class;
(2) that the complainant was qualified for the job at issue; (3) that the complainant
suffered an adverse employment decision despite her qualifications; and (4) the
circumstances give rise to an inference of unlawful discrimination. Colorado Civil Rights
Commission v. Big O Tires, Inc., 940 P.2d 397, 400 (Colo. 1997).

It is uncontested in this matter that Complainant has established the first three
elements of the prima facie showing. She is an African-American woman, which is a
protected race classification. See Big O Tires, 940 P.2d at 401. Complainant also
contends that she is over the age of 40, which is also a protected class." See George,

! Complainant provides that she is over 40 but does not include her specific age in her materials. Respondent has
provided that the individual hired by Respondent, Ms. Simmons, was born in January 1958, which means that Ms.
Simmons was about to turn 50 at the time she was hired. (Respondent also asserts that Ms. Simmons is seven years
older than Complainant) While Complainant’s information on her age is sufficient to meet the prima facie
requirement that she- show that she is within a protected age class, it does not assist her in showing that the
circumstances here warrant an inference of age discrimination. One of the more common methods of demonstrating
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950 P.2d at 1198 (finding federal law interpreting the federal Age Discrimination in
Employment Act of 1967 to be persuasive in interpreting the age discrimination prima
facie case requirements under CADA).

Itis also undisputed that Complainant participated in the testing process for the
DORA position and had been one of the three candidates referred for the job;
Complainant, therefore, was qualified to hold the job. Complainant has also suffered
an adverse employment decision when Respondent declined to hire her. See George,
950 P.2d at 1197 (listing a failure to hire as an adverse employment decision).

The remaining question, then, is whether there are sufficient circumstances
present to give rise to an inference of unlawful discrimination. Under the facts alleged
by Complainant, it does not appear reasonable to conclude that there is an inference of
either age or race discrimination in this matter.

The facts alleged by Complainant paint a clear picture of the preferential hiring of
the temporary employee who was performing the job at the time. Complainant presents
information which, if proven, supports the conclusion that the only person that
Respondent intended to hire was the temporary employee holding the position at the
time the position was advertised, and that once that temporary employee tested well
enough to be included on the referral list for the position, Respondent did not consider
either of the other referred candidates.

This hand-picking of a preferred candidate, however, does not indicate that the
selection process was also the product of unlawful discrimination on the basis of race or
age. The choice of a candidate because of job connections or friendships is likely to
constitute a form of preference unrelated to the race or age of Complainant, and it is
incumbent upon Complainant to provide a reason to believe that such a selection is also
the result of unlawful discrimination.

Complainant, however, does not articulate any reason to believe that age or race
played a role in the selection process. Complainant has not adequately demonstrated
on this record that Respondent even knew her age or race at the time the decision was
made; the crux of Complainant’s appeal is that the hiring decision was made before she
even had a chance to contact Respondent and that she was never interviewed for the
position. It is also undisputed that the preferred candidate is, like Complainant, an

that the inference is warranted, albeit not the only method, is to compare the age differences between a complainant
and the individual who filled the position. See e.g. George, 950 P.2d at 1197-98 (holding that a age difference of
two years and nine months between the plaintiff and the worker replacing him was not sufficient as matter of law to
create an inference of age discrimination, and discussing other case law examples which have held that a two year
difference was not sufficient to create an inference while a five year difference may be sufficient). See also
O’Connor v. Consol. Coin Catering Corp. 517 U.8. 308, 312, 116 S.Ct. 1307, 1310, 134 LEd.2d 433
{1996)(holding that “[X]n the age-discrimination context, such inference [of use of an illegal discriminatory criterion)
cannot be drawn from the replacement of one worker with another worker insignificantly younger”). Under such
circumstances, the Board would either not make the comparison because of a lack of information from Complainant
or, if it accepts Respondent’s statements as to Complainant’s age, conclude that age discrimination should not be
inferred from the fact that Ms. Simmons was hired by Respondent.
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Africz'an?Am.erican woman over the age of 40, which strongly suggests that unlawful
discrimination on the basis of race or age was not a motivation for the adverse
employment decision in this matter.

Complainant contends that Ms. Simmons is completely unqualified for the
position, and that her lack of qualifications for the job contradicts prior statements by
Respondent as to Ms. Simmons’ suitability for the position. The information presented
by Complainant, however, indicates that Ms. Simmons apparently tested well enough in
the selection process that she was on the referral list as one of the top three candidates
for the position, and that she had been performing that specific job for at least four
months prior to the application process. Ms. Simmons’ qualifications for the position,
therefore, do not support an inference of unlawful discrimination against Complainant.

As the foregoing discussion demonstrates, Complainant has not presented
sufficient information to show that an inference of discrimination is warrranted under
these circumstances and she cannot meet the fourth prong of her prima facie case
under CADA. Her claims of unlawful discrimination, accordingly, do not rise to the level
of a prima facie showing of either age or race discrimination.

This is not to say that Complainant’s contentions should not be reviewed further.
The issue to be decided, though, appears to be whether this selection process was
done in accordance with the selection rules passed by the State Personnel Director and
other applicable law. Given that no review of the discrimination claims is warranted on
this record, the Board should refer to this matter to the State Personnel Director for
resolution of any other issues with this selection process.

Complainant has already appealed this selection process once to the Director in
the spring of 2008. Comptainant argues at several points in her Information Sheet that
the Director's designee, David Kaye, has already ignored several untruthful statements
made regarding the selection process. Complainant's appeal to the Director in January
2008, however, appears to have been because the referral letter reached her too late
for her to call Ms. Young by the deadline and Respondent would not grant her an
extension. By the time she filed her January 2008 appeal with the Director,
Complainant had not yet filed her discrimination claim with the Colorado Civil Rights
Division and received discovery information from the department concerning other
possible irregularities in the file. More importantly, it does not appear that Complainant
knew that the third candidate, Ms. Moran, had not been interviewed for the position,
contrary to the department’'s representations, until Ms. Moran sent Complainant an e-
mail which is dated after the Director's review had been completed. As a resuit, the
Director has not yet been in a position to review all of the facts or issues in this matter.
A referral of this appeal is appropriate under such circumstances.

15



RECOMMENDATION

For the foregoing reasons, it is the preliminary recommendation of the
undersigned administrative law judge that Complainant’s petition for a Board hearing be
denied and the matter referred to the State BRersonne! Director for further review.

Dated this __s_f‘aay - v M

of November, 2008, at Denise DeForest, Administrative Law Judge
Denver, Colorado. State Personnel Board

633 17" St., Suite 1320

Denver, Colorado 80202-3604

{303) 866-3300
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CERTIFICATE OF MAILING

This is to certify that on the Lé“ day of November, 2008, | placed true copies of the
foregoing PRELIMINARY RECOMMENDATION OF THE ADMINISTRATIVE LAW
JUDGE in the United States mail, postage prepaid, addressed as follows:

Christine Small
13727 East 4™ Avenue, #7-104
Aurora, Colorado 80011

And in the inter-office mail for:

Eric Freund

Assistant Attorney General
Employment & Personnel Section
1525 Sherman Street, 5" Floor

Denver, Colorado 80203
Ll S

a C. Woods
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